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I. Did the trial court err by refusing to suppress 


evidence which had been obtained as a result of an entry 


into Appellant's tourist-home room by police officers 


without announcement of their purpose and before the 
Petitioner had an opportunity to admit them or indicate 


his refusal to do so? 


rz. Did the trial court err by refusing to 
suppress evidence cbtained as a result of an arrest based 
either upon protable cause obtained by an unlawful search 
without a warrant, or alternatively upon probable cause 
obtained in violation of appellant's rights to privacy and 


dué process of law? 
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Defendant's Hotel Room Made By Police 
Officers Without Announcement of Pur- 
pose And Before The Defendant Had An 
Opportunity to Admit Them Or Indicate 
His Refusal To Do S0....ccecccccccccccccces 


The Trial Court Erred By Refusing To 
Suppress Evidence Obtained As A Result 

Of An Arrest Based Either Upon Probable 
Cause Obtained By An Unlawful Search 
Without A Warrant, Or Alternatively 

Upon Probable Cause Obtained In Viola- 
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s IFICATION OF ON _ AP: 


When the police arrived at Webster O'Connor's Tourist 
Home, they proceeded to the store room adjoining appellant's 


room. The police peered through a thin crack in the party 


wall, the presence of which was unknown to the appellant, and 


ebserved the appellant injecting himself while his female 
friend, was nude, seated on the bed. But for this view there 
would have been no probable cause to arrest the appellant. 
Appellant contends that all evidence obtained as a result of 
the probable cause gained from the peephole view should have 
been suppressed by the trial court. 

After briefly observing the activity of Petitioner, 
the police officers believing they had probable cause went 
immediately to Petitioner’s front door, knocked, said “Police” 
and immediately went inside turning the knob of the unlocked 
Goor. They neither announced their purpose nor gave Petitio- 
ner an opportunity to admit them or indicate his refusal to 


do so as required by 18 United States Code §3109. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,812 


vs. 


UNITED STATES OF AMERICA, 


Appeal from Judgment of the 
District of Columbia Court of Appeals 


a 


STA OF THE Ee 


On December 13, 1963, Appellant, Percy Reid, was 


charged by information with violations of D.C. Code §33-416 
(a), (narcotics vagrancy) (R.7) and D.C. Code §33-402, 


(possession of narcotics). (R.1) A written Motion to Suppress 


Evidence was heard and denied on January 8, 1964. (R.2,8) At 
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the hearing on the Motion to Suppress Evidence the following 
facts were adduced: 

At approximately 4:40 a.m. on Sunday, December 8, 
1963, the Appellant and a female companion, Helen D. Smith 
paid Webster O'Connor $4.00 to rent a room in O'Connor's 
Tourist Home. O*Connor accompanied the Appellant and his 
companion to the room, but did not inform them of any “peep- 
holes" in the door or walls of the rented room (R.19). 

O*Connor testified that at approximately 6:20 a.m. he 


smelled a burning odor and went to a large pantry-closet ad- 


jacent to Appellant's room. Within the pantry-closet was a 


locked door connecting the pantry with Appellant's room. 
Through a crack in that adjoining door, known to O'Connor, 
he was able to observe the activity of the Appellant and his 
female companion for sometime. O'Connor testified that as a 
result of some of his observations, he believed Appellant 
was using narcotics. Helen D. Smith was nude in Appellant's 
room throughout O*Connor’s observations. (R.20) 

Much later, at 12:30 p.m., police officers Robert 
Dowe and Richard Clary of Number Two Precinct arrived. 
o*Connor took them to the pantry and they observed through 
the aforementioned peephole what appeared to them to be 
Appellant injecting himself. They also observed some bottle 


top cookers and several capsules on top of the television 
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set. (R.21) 

At Appellant's trial, Pebruary 11, 1964, the above- 
described narcotics were admitted into evidence over Appel- 
lant's objection. The trial judge indicated that he was 
adopting the rule of the pre-trial hearing on the Motion to 
Suppress (R.18). Appellant was sentenced to ninety days on 
both counts--said sentences to run consecutively (R.3,9). 
He is presently on a $1,000 appeal bond set by the Court of 
General Sessions (R.2,8). Before Appellant was able to make 
bond he had served approximately two months of his sentence 
(R.2,8). ! 

The judgment of the trial court was affirmed by the 
District of Columbia Court of Appeals in an opinion dated 
June 26, 1964 (R.25-26). This Court, in an order entered 
September 11, 1964, granted Appellant leave to file an 


appeal from the decision of the District of Columbia Court 


of Appeals (in forma pauperis). 


At the hearing on the Motion to Suppress the police 
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officer who testified admitted that upon observing the ap- 
pellant, Percy Reid, from the thin crack in the wall, he 
went immediately to the front door, knocked, said "Police" 
and immediately went inside by turning the knob of the un- 
locked door and pushing the door until it was open wide 
enough for him to enter.(R.20). The officer admitted that 
he failed to state his purpose before entering the room 
(R.20). He also admitted he did not wait for an answer after 
knocking, but went immediately into the room (R.20). Further- 
more, he admittedly did not see or hear anything to indicate 
that either appellant or his female companion (seated on the 
bed) knew of his presence and/or were endeavoring to destroy 
evidence (R.20,21). Obviously, the entry of the police 
failed to comply with the requirements of 18 U.S.C. §3109. 

In Miller v. United States, 357 U.S. 301 (1958), the 
Supreme Court held that the requirements of 18 U.S.C. §3109 
apply to arrests without warrants as was the case here. In 
Miller, the arresting officers informed the defendant that 
they were “Police” while outside the door to his premises. 


However, they failed to announce their purpose and the Su- 


preme Court held the entry and ensuing arrest and search to 
be unlawful. The history and rationale of the procedural re- 
quirement of announcement of purpose were stated by Judge 


Prettyman in his admirable opinion in Accarino v. United 
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States, 85 U.S. App. D.C. 394, 179 F.2d 456 (1949) which was 
followed in McKnight v. United States, 97 U.S. App. D.C. 151, 
183 F.2d 977 (1950), Gatewood v. United States, 93 U.S. App. 
D.C. 226, 209 F.2d (1953), and Work v. United States, 100 
U.S. App. D.C. 237, 243 F.2d 660 (1957). ‘The safeguard stems 
from the concept that a man's home is his castle: William 
Pitt eloquently stated: 
“The poorest man, may, in his cottage, bia 

defiance to all the forces of the apoE It 

may be frail; its roof may shake; the wind may 

blow through it; the storm may enter, the rain 

may enter; but the King of England cannot en- 

ter--all his force dares not cross the thres- 

hold of the ruined tenement." 

The provisions of 18 U.S.C. §3109 have roots in a hold- 

ing more than 350 years old. {(Semayne’s Case 5 Co. Rep. 91 
(a), 11 E.R.C. 629, 77 Eng. Repr. 194, K.B. reported by 
Coke). The Miller rule has been followed by this Court in 
Williams v. United States, 107, U.S. App. D.C. 276, 276 F.2d 
522 (1960) and Keiningham v. United States, 110 U.S. App. 


D.C. 153, 259 F.2d 894 (1961). 


This is a clear case for reversal. The only way in 


which the government can argue against reversal is to request 
this Court to reject well-established law by engrafting an 
exception to the requirements of 18 U.S.C. §3109 which would 
completely vitiate its intended protection. The government 
cannot here argue that announcement of purpose would have 


been a useless gesture or there was virtual certainty in ap- 
pellant's mind as to why the police were there. The police 
admitted that appellant did not know they were at the door 
until they knocked and opened the door which took no longer 
than a second or two. (R.20) 

It is well established that the burden is on those 
seeking an exemption to show the need for it. McDonald v. 
United States, 335 U.S. 451, 456 (1948); United States v. 
Jeffers, 342 U.S. 48, 51 (1951). Purthermore, it is of great 
importance to note that any exigent circumstances sufficient 
to justify the police in breaking in after announcing their 
purpose may not be sufficient to justify them in breaking in 
without making the announcement. Wayne v. United States, 11 
115, U.S. App. D.C. 234, 245, 318 7.2d 205, 286 (1963), dis-~ 
senting opinion; Cf. Masiello v. United States, 115 U.S. App. 
D.C. 57, 317 F.2d 121 (1963). If the police are to be ex- 
cused from the requirement in this case, they would justi- 
fiably feel excused in every case. 

The spirit with which the Miller rule should be 
applied is best stated by the author in that opinion which 


upset the conviction of a narcotics peddler because the 


police broke into his room in just the same arbitrary manner 


as in our case. 


We are duly mindful of the reliance that 
society must place for achieving law and order 
upon the enforcing agencies of the criminal 
law. But insistence on observance by law 
officers of traditional fair procedural re- 
quirements is, from the long point of view, 
best calculated to contribute to that end. 
However much in a particular case insis- 
tence upon such rules may appear as a tech- 
nicality that inures to the benefit of a 
guilty person, the history of the criminal 
law proves that tolerance of short-cut 
methods in law enforcement impairs its en- 
during effectiveness. The requirement of | 
prior notice of authority and purpose be- 
fore forcing entry into a home is deeply 
rooted in our heritage and should not be 
given grudging application. 

Miller v. United States, Supra, at 313. 


Appellant respectfully prays that the requirement of 
announcement of authority and purpose not be given grudging 
application. : 

The failure to announce purpose was not the only un- 
lawful aspect of the entry. 18 U.S.C. §3109 requires the 
police to wait until the occupant has an opportunity to ad- 


mit them before they may enter his premises. Assuming they 


had properly announced their authority and purpose, the 


police should have given appellant opportunity to open the 
door. There was nothing to indicate that appellant was going 
to refuse them admittance or destroy any evidence or endeavor 
to escape (R.20,21). The police officer testified he did not 
see a fireplace or bathroom, or smell anything burning or 
hear any strange noise (R.20,21). All the officer knew was 
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that appellant, at last sight, was injecting himself while 
his female companion was seated nude on the bed (R.20). 

They cannot justify the entry by arguing that the 
only evidence would have been destroyed had the appellant 
completed the injection. The Police admittedly saw some cap- 
sules and narcotics paraphernalia on top of a television set 
in appellant's room and there were also traces of narcotics 
remaining on the needle and in the syringe as there always 
are after a completed injection. 

This is not a case like Masiello v. United States, 
115 U.S. App. D.c. 51, 317 F.2d 121, where there is an 
announcement of authority and purpose, lapse of time long 
enough to allow the occupants to open the door and exigent 
circumstances such as the police believing in good faith 
that they or someone else within is in peril of bodily harm 
or that a person arrested is fleeing or attempting to de- 
stroy evidence. In Masiello one police officer knocked 
without announcing purpose and authority. After a lapse of 
10-30 seconds a police officer again knocked and announced 


authority and purpose and after that the police officers 


waited 10 to 20 seconds before they broke in because they 


heard the sounds of burning flashpaper which was the evi- 
dence they sought with their warrant. The entry was held 


lawful. 


Had there been exigent circumstances in this case, 


justification for entry after announcement of authority and 
purpose would not necessarily justify entry without. proper 
announcement. However, the government cannot assert any be- 
' lief of exigent circumstances by the police because the 
police officer did not testify to any (R.19-21). : 

By failing to announce their purpose and failing to 
give appellant the opportunity to admit them or refise ad- 
mission, the police officers clearly violated defendant's 
rights under 18 U.S.C. §3109 and the evidence should have 


been suppressed by the trial court. 


When the police arrived at Webster O'Connor's Tourist 
Home they proceeded to the store room adjoining appellant's 
room and peering through a thin crack in the party wall, the 
presence of which was unknown to the appellant, they observed 
him injecting himself. But for this view, there would have 
been no probable cause to arrest the appellant. a Sette 


here are indistinguishable from those considered by the 
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Supreme Court in McDonald v. United States, 335 U.S. 451 


(1948). In McDonald, the government argued that the police 


“officers were lawfully within the hallway... 
{of a rooming house]i/ as much so as if... 
{the landlady]l/ had admitted them. Looking 
over the transom was not a search for the 
eye cannot commit the trespass condemned by 
the Fourth Amendment. Since the officers 
observed McDonald in the act of committing 
an offense, they were under a duty then and 
there to arrest him...The arrest being valid, 
the search incident thereto was lawful." 

335 U.S. 451 at 454. 


The Court went on: 
"We do not stop to examine that [the above] 
syllogism for flaws. Assuming its correct- 
ness, we reject the results. 
This is not a case where officers passing 
by on the street hear a shot and a cry for 
help and demand entrance in the name of 
the law... Where as here the officers are 
not responding to an emergency, there must 
be compelling reasons to justify the ab- 
sence of a search warrant.” 
335 U.S. 451 at 454. 

Obviously our present case can hardly justify descrip- 
tion, as an emergency situation. O'Connor, the owner of the 
tourist home, testified that an hour and a half after the ap- 
pellant checked in (4:50 a.m.) he observed appellant's acti- 
vity in the room (R.19). The police did not arrive until 
12:30 p.m.--approximately six and one-half hours after the 
gwner's initial discovery (R.19,20). The fact that the 


_l/ Italicized Phrases added. 
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police had the owner's consent does not distinguish this case 


from McDonald because the Supreme Court in that case stated 
it was assuming as correct the government's contention that 
the police were in the rooming house with the owner's consent. 
Also see Chapman v. United States, 365 U.S. 612 (1961). Pur- 
thermore, our present case is stronger than McDonald since 
there the view was made through a transom, the presence of 
which was known to the occupant, and he could have taken pre- 
caution to insure his privacy. Appellant Reid had no idea 
his room was not private and was not able to take precaution 
to insure his privacy. To the police, it was a fortuitous 
incident that this tourist home owner maintained a crack in 
the wall to appellant's room. : 
Although Appellant finds the present facts indistin- 
guishable from those considered in McDonald, he cinemas to 
also rely on other cases which more clearly indicate their 
underlying rationale. Both People of State of California v. 
Hurst, 325 F.2d 891 (9th Cir. 1963), cert. denied, 368 U.S. 
843 and Brock v. United States, 223 F.2d 681 (5th cir. 1955) 
hold that observations of another's activities may consti- 
tute an unlawful invasion of privacy. Although both Hurst 
and Brock involved a “technical trespass", both opinions de- 


emphasized the same as did the Supreme Court in Silverman v. 
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United States, 365 U.S. 505 (1962). Furthermore, York v. 


Story, 324 F.2d 450 (1963) indicates that a “technical tres- 
pass" is not an indispensible requirement of a constitutional- 
ly-protected right to privacy. 

There is no doubt on the facts of the present case 
that appellant's privacy was invaded. The real issue is 
whether the invasion is constitutionally protected for failure 
of a “technical trespass.“ Appellant submits that the im- 
portant constitutional right of the people "to be secure in 
their persons, houses, papers, and effects, against unreason- 
able searches and seizures..." should not be dependent on the 
technical rules of the law of Property. 

Appellant further submits that the police activity of 
ebserving his activity through a peephole violated his Pifth 
Amendment right to Due Process of Law. 

The activity of one looking through a peephole into 
the premises of another has been termed “voyerism" or “peep- 
ing Tomism” and it has been held by the District of Columbia 
Court of Appeals that looking under an almost completely 
drawn shade into a young woman's room constitutes disorderly 
conduct under D.C. Code 22-1121 (1). Carey v. District of 
Columbia, 102 A.2d 314 (1954). Until the police themselves 


peered into the room there was only suspicion and not 
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probable cause to arrest the appellant. Draper v. United 


States, 358 U.S. 307 (1959). The mere suspicion of the 
police that a crime was in process of commission inside the 
room should not justify the view. The police conduct. in ob- 
taining probable cause in such a manner, is inconsistent with 
our fundamental concept of ordered liberty as embodied in the 
Due Process Clause of the Fifth Amendment of the United States 
Constitution. Silverman v. United States, dissenting opinion, 
107 U.S. App. D.C. 144, 275 F.2d 173 (1960) (reversed in 
Silverman v. United States, 365 U.S. 505 (1961). It is 
police conduct which “shocks the conscience." Cf. Rochin v. 
California, 342 U.S. 165 (1952) and all fruits of such con- 
duct should be excluded from evidence in a criminal aos 
ceeding. Silverthorne Lumber Co. v. United States, 251 U.S. 
385 (1920); McGinnis v. United States, 227 F.2d 599 (CA l, 
1955). 

If the evidence obtained as a result of such police 
activity is held admissable, then the police will feel wel- 
come to indulge in similar, conscience-shocking, spying 
activity. 

The police obtained probable cause to arrest the 
appellant by a peephole observation in violation of appel- 


lant’s constitutional rights and the trial court erred in not 
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suppressing the fruits of the unlawful activity of the police. 


CONCLUSION 


For the reasons stated, appellant respectfully requests 
this Court to reverse the judgments of the Court below, in 


that these judgments were based on evidence admitted in viola- 


tion of appellant's constitutional rights, and remand this 


case to the Court of General Sessions for a new trial. 


. 


Respectfully submitted, 


. 


BERNARD M. DWORSKI 
424 Pifth Street, N.W. 
Washington, D.C. 20001 


Counsel for Appellant 
(Appointed by the Court of 
General Sessions) 


D. C. Code §33-416 (a) 


(>) (1) the term “vagrant” shall mean any person who 


is a narcotic drug user or who has been convicted of 
a narcotic offense in the District of Columbia or 
elsewhere and who--...(b) is found in any place, 
abode, house, shed, dwelling, building, structure, 
vehicle, conveyance or boat, in which any illicit 
narcotic drugs are kept, found used or diepecsbes 


or 


D. C. Code §33-402 
(a) It shall be unlawful for any person to manu- 
facture, possess, have under his control, sell, pre- 
scribe, administer, dispense, or compound any nar- 
cotic drug, except as authorized in this chapter. 


Amendment IV, United States Constitution 
The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated and no 
Warrants shall issue, but upon probable cause, : sup- 


ported by oath or affirmation, and particularly 


Jre- 


describing the place to be searched, and the person 


or things to be seized. 


Amendment V, United States Constitution 
..enor be deprived of life, liberty, or property 


without due process of law. 


18 U.S.C. §3109 


Breaking Doors oF Windows For Entry OF Exit 


The officer may break open any outer or inner 
door or window of a house, or anything therein, to 
execute a search warrant, if, after notice of his 
authority and purpose, he is refused admittance or 
when necessary to liberate himself or a person 


aiding him in the execution of the warrant. 


Respectfully submitted, 


BERNARD M. DWORSKI 
424 Fifth Street, N. Ww. 
Washington, D. C. 20001 


Counsel for Appellant | 


(Appointed by the Court | of 
General Sessions 
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CLLRK 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Were appellant’s arrest and the seizure of narcotics 
valid under the Fourth and Fifth Amendments, where 
probable cause was obtained by a brief non-trespassory 
view into appellant’s room through a crack in the door? 

2. Were the exceptional circumstances confronting the 
police sufficient to excuse compliance with the rule re 
quiring announcement of authority and purpose, where 
appellant was observed injecting himself with a narcotic 
drug? 


Counterstatement of the Case. 

Constitutional Provision and Statutes Involved.... 
Summary of Argument. 

Argument: 


I. The non-trespassory view by the police into appel- 
lant’s room, whereby they observed him committing 
a narcotic offense, violated no constitutional rights. 


II. The entry into appellant’s room was lawful, being 
within an exception to the general rule requiring 
announcement of authority and purpose..................-+-. 


Conclusion. 
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FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,812 


PERCY CALVIN REID, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the District of Columbia 
Court of Appeals 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 18, 1968, appellant was charged by infor- 
mation with narcotic vagrancy (33 D.C. Code § 416a) 
and unlawful possession of narcotics (83 D.C. Code 
§ 402). A written motion to suppress evidence was heard 
and denied on January 8, 1964 (R 19). On February 11, 
1964, appellant was found guilty of both charges and 
sentenced to ninety days imprisonment on each charge, 
the sentences to run consecutively (R 18). 

The testimony showed that Webster O’Connor, owner 
of a tourist home at 1622 - 7th Street, Northwest, in the 


(1) 


2 


District of Columbia, rented a single room at that address 
to appellant at approximately 4:50 a.m., Sunday, De- 
cember 8, 1963. He was accompanied by Helen D. Smith 
(R 19). About an hour and one half later, O’Connor 
smelled a burning odor, which he discovered emanating 
from appellant’s room. He knocked and received no reply 
despite the fact he heard conversation within. He then 
heard a dresser being dragged across appellant’s room 
to the front door (R 20). 

There was a large closet storeroom next to the room 
Reid and Smith occupied. This room had a locked door 
leading to appellant’s room. O’Connor went into the store- 
room and was able to see into the room by virtue of a 
crack in the storeroom door, which crack had been cov- 
ered by the dresser until it was moved to block the main 
entrance into the room (R 20). During the course of a 
lengthy observation, Mr. O’Connor saw various narcotic 
paraphernalia in the room and ultimately saw appellant 
injecting himself with a needle and syringe, a black 
stocking wrapped around his arm (R 20).’ O’Connor now 
concluded that the previous burning odor had been “dope,” 
and at this point called the police. 

Police Officers Robert Dowe and Richard Clary of Num- 
ber Two Precinct responded to the tourist home at ap- 
proximately 12:30 p.m. O’Connor met them at the front 
door of the home and invited them in. He related what 
he had previously seen and took them into the storeroom 
from where they looked into appellant’s room. Officer 
Clary saw appellant in the process of injecting himself, 
a black stocking or handkerchief wrapped around his arm 
(R 20). He also saw other narcotic paraphernalia in 
the room. Within two to three seconds of his observation 
Officer Clary was at appellant’s door. He knocked, said 
“police,” and immediately went inside by turning the 
knob of the unlocked door, this consuming another one or 
two seconds (R 20). 


2 Appellant corroborated this injection of heroin (R 19). 
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As Clary came in the door, appellant dropped the 
needle and syringe to the floor and started to kick them 
under the bed.? Appellant was placed under arrest. 
Seized from his pocket were 67 unused capsules of heroin. 
Officer Clary also recovered 14 empty capsules with 
powdery traces of heroin. From under the bed, where 
they had been kicked by appellant, were recovered the 
needle and syringe approximately one-half full, with a 
mixture containing heroin (R 21). Before he entered the 
room to arrest appellant and to “seize the evidence” (R 
21), Officer Clary did not know that it was not in fact 
equipped with a bathroom or fireplace. 

Appellant on December 8, 1963, the day of his arrest, 
at his request, was taken pursuant to 33 D.C. Code 
§ 416a(d) to D.C. General Hospital for withdrawal from 
narcotics. He remained there until December 12, 1963, 
the day prior to his arraignment (R 13, 18). 

The judgment of conviction was affirmed by the D.C. 
Court of Appeals in an opinion dated June 26, 1964 (R 
25, 26). 


CONSTITUTIONAL PROVISION AND STATUTES 
INVOLVED 


The Fourth Amendment to the United States Constitu- 
tion provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated and 
no Warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly 
describing the place to be searched, and the person 
or things to be seized. 


Title 18, United States Code, Section 3109, provides: 


The officer may break open any outer or inner 
door or window of a house, or any part of a house, 


2 Appellant corroborated this injection of heroin and having 
dropped the needle simultaneously with Clary’s entry into the room 
(R 19). 
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or anything therein, to execute a search warrant, 
if, after notice of his authority and purpose, he is 
refused admittance or when necessary to liberate 
himself or a person aiding him in the execution of 
the warrant. 
Title 38, District of Columbia Code, Section 402(a), 
provides: 

(a) It shall be unlawful for any person to manu- 
facture, possess, have under his control, sell, pre 
seribe, administer, dispense, or compound any nar- 
cotic drug, except as authorized in this chapter. 

Title 33, District of Columbia Code, Section 416a, pro- 
vides in pertinent part: 

(b) (1) The term “vagrant” shall mean any per- 
son who is a narcotic user or who has been convicted 
of a narcotic offense in the District of Columbia or 
elsewhere and who— 

* = ° * 

(B) is found in any place, abode, house, shed, 
dwelling, building, structure, vehicle, conveyance, or 
beat, in which any illicit narcotic drugs are kept, 
found, used or dispensed; * * * 


SUMMARY OF ARGUMENT 


The police in briefly looking through a crack in the 
door to appellant’s room committed no trespass therein 
and thus, did not violate his constitutional rights. Since 
that view revealed appellant in the midst of a narcotic 
injection, with other narcotic paraphernalia about, there 
was valid probable cause for his arrest and search of the 
room. : 

Completion of the narcotic injection would have re- 
sulted in a loss of the evidence by assimilation into ap- 
pellant’s body. This prospect permitted the police to im- 
mediately enter the room without making a prior an- 
nouncement, in order to recover the syringe. It was in 
fact recovered one-half full. 
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The fact that appellant had previously blocked the 
front door with a dresser to prevent entry into his room 
coupled with an impetus to jettison the evidence to avoid 
its detection if there were an announcement (for he was 
unaware that the police were observing his narcotic in- 
jection) made it virtually certain that he would not open 
his door if requested to do so. Hence, this useless gesture 
of a prior demand was not required. 


ARGUMENT 


I. The non-trespassory view by the police into appel- 
lant’s room, whereby they observed him committing 
a narcotic offense, violated no constitutional rights. 


Appellant in his brief concedes, and is accordingly 
supported by the record, that the police officers had prob- 
able cause for his arrest (Br. 12, 16). Present were 
reasonable grounds to conclude that he was committing a 
narcotic violation in their presence.* Brinegar v. United 
States, 388 U.S. 160, 175-177 (1949); Bell v. United 
States, 102 U.S. App. D.C. 388, 254 F.2d 82, cert. denied, 
358 U.S. 885 (1958). 

Appellant does contend that this probable cause was 
got at unlawfully in that the non-trespassory view by the 
police into his room was a violation of his Fourth Amend- 
ment rights. This conclusion however, finds no support 
in the precedents, for if there is no trespass there is no 
Fourth Amendment violation. Agnello v. United States, 
269 U.S. 20, 28-30 (1925) (view through a window un- 
questioned by petitioners) ; United States v. Lee, 274 US. 
559, 563 (1927) (scanning with searchlight) ; Olmstead 
v. United States, 277 U.S. 488 (1928) (wiretapping) ; 
Goldman v. United States, 816 U.S. 129, 185 (1942) 
(detectaphone on outer wall) ; McDonald v. United States, 
835 U.S. 451, 455, 458 (1948) (view through a transom) ; 
Lopez v. United States, 373 U.S. 427 (1968) (no trespass 


388 D.C. Code § 402(a)(b), Unlawful possession and administra- 
tion of narcotics. See 21 U.S.C. § 174. 
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because of consent) ; Fisher v. United States, 92 U.S. App. 
D.C. 247, 205 F.2d 702, cert. denied, 346 U.S. 872 (1953) ; 
Anspach v. United States, 305 F.2d 48 (10th Cir.), cert. 
denied, 371 U.S. 826 (1962). Cf. Silverman v. United 
States, 365 U.S. 505 (1961) (slight trespass sufficient to 
constitute violation); Accord, Clinton v. Virginia, 377 
US. 158 (1964). 

Appellant’s further reliance on McDonald v. United 
States, supra, is misplaced. That case along with Tru- 
piano v. United States, 334 U.S. 699 (1948), engendered 
the doctrine: where time exists to obtain a search war- 
rant 2 search without one is invalid, even though inci- 
dent to a lawful arrest, absent exceptional circumstances. 
Nothing in the opinion of the Court in McDonald indi- 
cates that the arrest was unlawful, the sole basis for re- 
versal being the warrantless seizure. The government 
contended therein that this seizure was the valid incident 
to a lawful arrest. The Court responded: 


“We do not stop to examine that syllogism for flaws. 
Assuming its correctness, we reject the result... . 
We will not assume that where a defendant has been 
under surveillance for months, no search warrant 
could have been obtained. . . . Moreover, when we 
move to the scene of the crime, the reason for the 
absence of a search warrant is even less obvious. 
When the officers heard the adding machine and, at 
the latest, when they saw what was transpiring in 
the room, they certainly had adequate grounds for 
seeking a search warrant.” At 454-55. 


Two years later the rationale of McDonald and Tru- 
piano was interred by United States v. Rabinowitz, 339 
U.S. 56 (1950). The Court holding, 


“To the extent that Trupiano v. United States, 334 
U.S. 699, requires a search warrant solely upon the 
basis of the practicability of procuring it rather 
than upon the reasonableness of the search after a 
lawful arrest, that case is overruled.” At 66. 
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Mr. Justice Frankfurter dissenting observed, “In over- 
ruling Trupiano we overrule the underlying principle of 
a whole series of recent cases: . . . McDonald v. United 
States, 385 U.S. 451, based on the earlier cases.” At 85. 

No longer is temporal unfeasibility of obtaining a 
search warrant the threshold to validity. The test is, was 
the seizure reasonable? Time to obtain a warrant is now 
merely one facet of the overall pattern each case presents 
in determining reasonableness. 

In the instant case there was no prior surveillance of 
appellant by the police. Upon responding to the tourist 
home they were confronted with a crime in esse requiring 
immediate action. The course undertaken was that of a 
prudent and reasonable peace officer; courts can require 
no more. Indeed, even if Trupiano were still the law, the 
incidental search herein would be valid as time was 
clearly of the essence. Ker v. California, 374 U.S. 23, 41-2 
(1963). Cf. Johnson v. United States, 383 U.S. 10 
(1948) (no probable cause to arrest prior to unlawful 
entry). 

In McDonald, Mr. Justice Jackson concurring, joined 
by Mr. Justice Frankfurter, additionally believed that the 
initial entry into the rooming house by the police was 
illegal and that, “the felonious character of their entry, 
. . + followed every step of their journey inside the house 
and tainted its fruits with illegality.” At 459. Cf. Silver- 
thorne Lumber Co. v. United States, 251 U.S. 385 (1920). 

In contradistinction, a lawful initial entry on the 
premises by the police was effected herein via the invita- 
tion of the owner. There was no entry into appellant’s 
constitutionally protected area until lawful probable cause 
had first been established for his arrest. Thus, we have a 
situation adumbrated by Mr. Justice Jackson in his Mc- 
Donald concurrence. 


“Had the police been admitted as guests of another 
tenant or had the approaches been thrown open by 
an obliging landlady or doorman, they would have 
been legally in the hallways. Like any other stranger, 
they could then spy or eavesdrop on others without 
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being trespassers. If they peeped through the key- 
hole or climbed on a chair or on one another’s shoul- 
ders to look through the transom, I should see no 
grounds on which the defendant could complain.” At 
458. 


Compare Stoner v. California, 876 U.S. 483 (1964), and 
Chapman v. United States, 365 U.S. 610 (1961), with 
Woodard v. United States, 102 U.S. App. D.C. 398, 254 
F.2d 312, cert. denied, 357 U.S. 930 (1958), and United 
States v. Eldridge, 302 F.2d 463 (4th Cir. 1962). 

In a subsidiary argument appellant contends that this 
view into his room was “shocking to the conscience” with- 
in the Rochine Doctrine‘ and thus violated the Due Pro- 
cess Clause of the Fifth Amendment. That Doctrine was 
established while Wolf v. Colorado, 338 U.S. 25 (1949) 
held sway.’ It was an attempt to overcome the rigors of 
the common law’s concern with ends only (7.e., probative 
value and not the manner of acquisition) in determining 
the admissibility of evidence.* Cf. Adams v. New York, 
192 U.S. 585 (1904). While the exclusion succeeded in 
Rochin, the Court in Irvine v. California,’ limited the 
Doctrine to cases of physical violence upon the person. 
Thus, if the consciences of the majority were not judi- 
cially shocked by the police conduct in Irvine, it is difficult 
to perceive any trauma here. Appellant’s apprehension 
was not the culmination of an intense and obtrusive 
police surveillance, rather it was the immediate product 
of his own unlawful activities viewed but for a brief 
moment by the police. The record reveals quick, efficient 
police action; there is nothing “shocking” in that, save to 


* Rochin v. California, 342 U.S. 165 (1952). 

* Wolf was later overruled by Mapp v. Ohio, 367 U.S. 643 (1961). 
*See also Wilson v. Schnettler, 365 U.S. 381 (1961). 

7347 U.S. 128 (1954). 


* Appellant’s suggestion that the police activity herein amounted 
to disorderly conduct is without merit (Br. 15). The disorderly 
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II. The entry into appellant’s room was lawful, being 
within an exception to the general rule requiring an- 
nouncement of authority and purpose. 


The rule requiring announcement of authority and 
purpose prior to forceful police entry into a dwelling is 
deeply rooted in the English common law. Semayne’s 
Case, 5 Co. Rep. 91a, 77 Eng. Rep. 194 (K.B. 1603); 
Launock v. Brown, 2 B. & Ald. 592, 106 Eng. Rep. 482 
(K.B. 1819). In balancing the right of the sovereign to 
have his writs executed forthwith against the security of 
the individual in his home, courts decided that insistence 
upon a prior demand was a small price to exact of the 
King in light of the great damage and inconvenience an 
announcement would avoid; for it was to be presumed 
that if one had notice of the King’s process he would 
obey it. However, like any balance struck in the affairs 
of men the rule did not, nor could it, comprehend all of 
the varied situations faced by the sheriff as he stood 
upon the threshold. When unusual circumstances arose 
necessitating precipitate action by that officer, courts 
dispensed with insistence upon the rule of announcement. 
See, e.g., Aga Kurboolie Mahomed v. Regina, 4 Moore 
P.C. 289, 18 Eng. Rep. 293 (P.C. 1843) (Sheriff broke 
door to retake prisoner who locked himself in). The 
court remarked in the Mahomed case, “(t]he law in its 
wisdom only requires this ceremony to be observed when 
it possibly may be attended with some advantage, and 
may render the breaking open of the outer door unnec- 
essary.” 4 Moore P.C. at 247, 13 Eng. Rep. at 296. 

The rule of announcement was readily absorbed into 
the common and statutory law of the United States. See, 
e.g., Stedman v. Crane, 52 Mass. (11 Met.) 295 (1846) ; 
Bell v. Clapp, 10 Johns. R. (N.Y.) 268 (1818) ; Accarino 


statute was surely not meant to make criminal police investigation 
of crime; the conduct herein was certainly without its coverage. 
See Nardone v. United States, 302 U.S. $79, 383-84 (1987). Even if 
it were included such violation could have no effect upon the issues. 
Olmstead v. United States, supra, at 466-469; Goldstein v. United 
States, $316 U.S. 114, 122 (1942). 
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vy. United States, 85 U.S. App. D.C. 394, 179 F.2d 456 
(1949) ; 18 U.S.C. § 3109; N.Y. Code of Cr. Proc. $178. 
See generally Miller v. United States, 357 U.S. 301 (1958) 
(notes 8-9, at 308-9); Wilgus, Arrests Without A War- 
rant, 22 Mich. L. Rev. 798, 800-6 (1924) ; Blakey, The 
Rule of Announcement and Unlawful Entry: Miller v. 
United States and Ker v. California, 112 U. Pa. L. Rev. 
499 (1964). Along with the adoption of the general rule 
American courts also permitted exceptions thereto when 
circumstances warranted them. Read v. Case, 4 Conn. 
166 (1822) (proffered violence to one seeking entry) ; 
Howe v. Butterfield, 58 Mass. (4 Cush.) 302 (1849) (no 
reason for officer to know anyone was within meeting 
house and persons in fact therein determined to hold pos- 
session by force; demand a useless act) ; Commonwealth 
v. Tobin, 108 Mass. 426 (1871) (entry to prevent further 
assault upon an occupant); Allen v. Martin, 10 Wend. 
(N.Y.) 300 (1833) (retaking of prisoner who broke 
away; announcement characterized as a “senseless cere- 
mony”). It was the circumstances in each of these cases 
which tipped the scale in favor of noncompliance. 

When Miller v. United States, supra, was before this 
court, it was held that the requirements of Accarino’s 
case had been met inasmuch as appellant fully under- 
stood that the officers meant to arrest him even though 
they had not verbally stated their purpose to him. (One 
judge dissenting.) On appeal, the Supreme Court recog- 
nized that the decision below solely involved the local 
law of arrest in this jurisdiction. It undertook review 
because, as the Government framed the issue, the validity 
of the entry to execute the arrest without warrant was 
to be tested by criteria identical with those embodied in 
18 U.S.C. $3109, which deals with entry to execute a 
search warrant, a statute having nationwide application. 
In deciding the case the Court was not concerned with 
whether there were any exceptions to the rule but rather 
with compliance vel non, for the Government conceded 


2100 U.S. App. D.C. 302, 244 F.2d 750 (1956). 
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that such was required but argued that ‘compliance is 
evident from the events immediately preceding the offi- 
cers’ forced entry.’ 357 U.S. at 309. The conviction was 
reversed because there was no prior announcement of 
authority and purpose by the police, the Court rejecting 
the Government’s argument that appellant knew why 
the police were there. In the course of its opinion the 
Court noted without disapproval, 


“There are some state decisions holding that justi- 
fication for noncompliance exists in exigent circum- 
stances, as, for example, when the officers may in 
good faith believe that they or someone within are 
in peril of bodily harm, Read v. Case, 4 Conn. 166, 
or that the person to be arrested is fleeing or at- 
tempting to destroy evidence. People v. Maddox, 46 
Cal.2d 301, 294 P.2d 6. 

But whether the unqualified requirements of the 
rule admit of an exception justifying noncompliance 
in exigent circumstances is not a question we are 
called upon to decide in this case.” 357 U.S. at 309. 
(Emphasis supplied.) 


The Court in no way precluded exceptions to the rule 
of announcement as reason and experience might dictate. 
See Fed. R. Crim. P. 26. And indeed, experience has 
shown there are few, if any, rules capable of inexorable 
application regardless of circumstances. Carroll v. United 
States, 267 U.S. 182 (1925). Even the most precious of 
rights sometimes yield. Schenck v. United States, 249 US. 
47 (1919). So too, a claim that the rule of announcement 
has not been met “depends upon the particular circum- 
stances surrounding the execution [of the arrest].” Mr. 
Justice Frankfurter in remanding Jones v. United States, 
862 U.S. 257 (1960) for a hearing at 272.?° 


10JTt is clear since Ker v. California, 874 U.S. 23 (1968) that 
the ordinary operation of the rule of announcement including any 
exceptions thereto, is not an issue of constitutional dimension, but 
merely of judicial preference. In that case, California law justified 
the police entry into petitioners’ apartment with a passkey to obvi- 
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With this general guide, various courts of appeal in 
considering entry problems after the Miller decision have 
recognized exceptions to the general rule of announce- 
ment, as had the earlier cases, where the facts and good 
sense pointed that way. United States v. Barone, 330 
F.2d 543 (2d Cir. 1964) (screams in the night); United 
States v. Nicholas, 319 F.2d 697 (2d Cir.), cert. denied, 
375 U.S. 933 (1963) (narcotics agents announced author- 
ity and occupant shouted warning within) ; United States 
v. Sharpe, 322 F.2d 117 (6th Cir. 1963) (narcotics agent 
knocked announcing his authority, noise within plus state- 
ment, “Quick, the back door”) ; United States v. Frierson, 
299 F.2d 763 (7th Cir. 1962), cert. denied, 371 U.S. 968 
(1963) (narcotics agents announced authority followed 
by attempt to shut door and shout, “Get rid of the stuff; 
get rid of the spoon”); State v. Smith, 37 N.J. 481, 181 
‘A2da 761 (S.C. 1962), cert. denied, 374 U.S. 835 (1963) 
(police, through crack in door, saw occupant with tourni- 
quet around his arm and a hypodermic needle in hand). 


ate the danger of destruction of narcotics. In assaying this aspect 
of the arrest the Court did observe, 


“Since the petitioners’ federal constitutional protection from 
unreasonable searches and seizures by police officers is here to 
be determined by whether the search was incident to a lawful 
arrest, we are warranted in examining that arrest to determine 
whether, notwithstanding its legality under state law, the 
method of entering the home may offend federal constitutional 
standards of reasonableness and therefore vitiate the legality 
of an accompanying search. We find no such offensiveness on 
the facts here.” At 38. 


Appellee understands this language to mean that, given probable 
cause to arrest (or search, with or without warrant), the methods 
undertaken to effectuate it may be so violent as to make the enter- 
prise unlawful on Fourth Amendment grounds. For example, if 
an otherwise lawful entry into an occupied apartment were effected 
by blowing the door off its hinges with an explosive the act would 
be unreasonable and obnoxious to that guarantee, without regard 
to the rule of announcement and quite apart from it. Cf. Kremen 
v. United States, 353 U.S. 346 (1957). This is, of course, a problem 
at the periphery of searches and seizures and not at all controlling 
on the standards courts may utilize in balancing the competing inter- 
ests of the state and the individual where the rule of announce- 
ment obtains in the usual case. 
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See Leahy v. United States, 272 F.2d 487, 491 (9th Cir. 
1959), cert. dismissed, 364 U.S. 945 (1961) (concurring 
opinion, Pope J.); State v. Carr, 2 Conn. Cir. 247, 197 
A.2d 668 (1963) (unlikely that announcement would be 
heard through door and a partition plus danger of escape). 

Subsequent decisions by this Court reveal a rigid in- 
sistence upon announcement of authority and purpose 
where there are no truly exigent or exceptional circum- 
stances present. 

In Hair v. United States, 110 U.S. App. D.C. 153, 289 
F.2d 894 (1961), police officers went to Hair’s residence 
to arrest him for a reported housebreaking, robbery and 
rape committed with two others. When seven or eight 
feet from the door, a man opened it, began to step out, 
and then turned and ran up the stairs towards the second 
floor. The officers immediately gave chase, threw open the 
door, pursued him up the stairs, and fired several shots 
at him when he dived through a window and escaped. 
The Government sought to justify the unannounced entry 
on the ground that it would have been a useless gesture 
because it was virtually certain that the officers’ purpose 
was known. The court relying on Miller, supra, reversed 
the judgment of conviction (in part), finding the facts 
similarly ambiguous as in that case and not illustrative 
of the virtual certainty test discussed therein. Accord, 
Williams v. United States, 107 U.S. App. D.C. 276, 276 
F.2d 522 (1960), reversing, 174 F. Supp. 823 (D.D.C. 
1959). 

The claim of virtual certainty-useless gesture, (of the 
type alleged in Hair, Miller and Williams) is not one 
grounded in excused compliance but rather rests on the 
theory that compliance with the rule of announcement 
has been met ie, purpose (or authority) is inferably 
known to the occupant hence, he has all the information 
required to be imparted by the officer and his subsequent 
delay, flight or other activity, can form the basis of a 
“refused admittance.” Absent the virtual certainty of 
his knowledge of the cause of the police coming his ac- 
tions (e.g., flight) are ambiguous and cannot form the 
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predicate of forceful entry or @ claim of exigent circum- 
stances. See Wong Sun v. United States, 371 U.S. 471, 
482-4 (1963). 

In note 9 of the Hair opinion the Court, in a dictum, 
casts a shadow on exceptions to the rule of announce- 
ment. However, it does allude to situations where express 
announcement would be dangerous and even futile to the 
officer. Even in those circumstances, the Court seems to 

rtual certainty that the 


closely at claimed exceptions 
merical exigencies pass for the real thing. Obviously this 
dictum could not intend to encompass all situations that 
ight arise in future cases for actual determination. 
Even without knowledge of authority and purpose by the 
occupant, if he were a dangerous armed killer and so 
known to the police, surely a quick forced entry to pre- 
vent death or bodily harm to the officers would be lawful. 
See United States v. Sorenson, 330 F.2d 1018 (2d Cir. 
1964). (“The entry and arrest were unquestionably 
valid” at 1020. Point not discussed further). Or, if the 
police entered a dwelling to prevent an assault or other 
aggression from continuing, surely they need not have 
first paused at the door. Commonwealth v. Tobin, supra. 
See A., B., infra, for exceptions not based on knowledge 
applicable to the instant case. 

Masiello v. United States, 115 U.S. App. D.C. 57, 317 
F.2d 121 (1963) appears to rest on the alternative 
grounds of a “refused admittance” after announcement 
and, the exigent circumstance of evidence being destroyed 


tion. The Court cautioning, that cases involving a speedy 
entry will receive careful appellate scrutiny. Cf. Wayne 
v. United States, 115 U.S. App. D.C. 234, 318 F.2d 205, 
cert. denied, 375 U.S. 860 (1963) (separate opinion of 
Burger, J. recognizing exceptions to the general rule as 
ground for alternative holding). 
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It is thus apparent, from the history of the rule of an- 
nouncement and its application and discussion in this 
jurisdiction that noncompliance will no doubt be excused 
given valid circumstances warranting that result. While 
specific situations may be enumerated there can be no 
closed category of exceptions, for the varieties of human 
conduct do not readily lend themselves to such discrete 
categories. Cf. Benefield v. State, 160 So.2d 706 (S.C. 
Fla. 1964) (4 exceptions listed, plus others as “[t]ime 
and experience will no doubt suggest” at 710). See Miller 
v. United States, supra, at 309 (Court alluding to specific 
exceptions with prefatory remark, as, for example). 

A. As Officer Clary looked into the room, appellant was 
observed injecting himself with narcotics. At that point 
the officer did not know there were no facilities for de- 
struction of evidence available, that appellant had unused 
capsules of heroin in his pocket, or that the several cap- 
sules on top of the television set were empty but con- 
tained traces of heroin. The primary event in his field of 
vision was that injection to which he immediately re- 
sponded, the elapsed reaction time from view to entry 
varying between 3 and 5 seconds. His purpose: to arrest 
appellant and to “seize the evidence.” Swiftness assured 
that result, for the syringe was recovered one-half full. 
One thing was plain, once appellant finished the injection 
his body would have assimilated the drug and it would 
be gone. Subsequent efforts to retrieve it would be peril- 
ous at best. Rochin v. California, 342 U.S. 165 (1952). 
Compare Breithaupt v. Abram, 352 U.S. 482 (1957), with 
People v. Young, 42 Misc. 2d 540, 248 N.Y.S.2d 287 
(1964). 

Here, contraband was in imminent danger of loss pre- 
senting an exceptional or exigent circumstance justifying 
the immediate entry and noncompliance with the rule of 
announcement. State v. Smith, supra. A helpful analogy 
is provided by those cases indicating that similar circum- 
stances would permit the police to pursue the extraordi- 
nary course of a search per se, without warrant. Johnson 
v. United States, 888 U.S. 10, 14-15 (1948); United 
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States v. Jeffers, 342 U.S. 48, 52 (1951). In Johnson, 
supra, the officers smelled burning opium emanating from 
petitioner’s room. Prior to a coerced entry therein they 
had no probable cause to arrest her. Thus, the search 
was not the valid incident to a lawful arrest. Nor could 
the search, standing alone, be justified as one to prevent 
the destruction of evidence. With regard to that claim the 
Court observed, 


“No evidence or contraband was threatened with 
removal or destruction, except perhaps the fumes 
which we suppose in time would disappear. But they 
were not capable at any time of being reduced to 
possession for presentation to court.” At 15. 


The converse is true in the instant case, for the syringe 
and its contents were reduced to possession and the con- 
traband moved into evidence at appellant’s trial. 

The necessity for prompt entry was in no way miti- 
gated by the fact that appellant did not have the sub- 
jective intent to destroy evidence as such. The key factor 
permitting that entry was the de facto loss of contraband 
in progress requiring swift action to curtail it. Here was 
no imagined exigency. 

Appellant suggests that this entry to prevent the de- 
struction of evidence was really unnecessary for “traces” 
of the drug would have remained had appellant completed 
the injection (Br. 11). 

Appellee submits that: 


1. This contingency is not a relevant consideration for 
it is most doubtful that the officer had this in mind prior 
to entry or that the law required him, at the moment of 
his response, to stop, consider and exclude that possi- 
bility.* He did not have the luxury of time available to 
the appellate advocate for such ruminations. (The same 


32 The fact that the officer did take precipitate action is an ele 
ment to consider in determining whether it was necessary. Cf. 
Judge Edgerton’s dissent in Wayne v. United States, supra, 115 
U.S. App. D.C. at 245, 318 F. 2d at 216. 
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considerations obtain with respect to the empty capsules 
upon the television set). 

2. The heroin in appellant’s possession was contraband 
and subject to forfeiture to the United States. 18 U.S.C. 
§ 1402; 21 U.S.C. $178. See United States v. Jeffers, 
supra at 58; Fed. R. Crim. P. 41(e). The Government 
thus had the right to recover all of the drug, and the 
officer acted properly in preventing its further loss. Apart 
from this, it would be an unusual doctrine that would 
require the police to afford an addict time to finish his 
injection on the theory that the Government could have 
whatever residue remained for its evidence. 

3. While it would seem that traces of heroin are suffi- 
cient for conviction, the question may yet present some 
difficulty in this circuit, Compare the per curiam and 
concurring opinions in Briscoe v. 

U.S. App. D.C, —— 
U.S.C. § 4702(a), 
United States, 149 


B. Announcement of authority and purpose by the 
police officer would have been a useless gesture, for it 
was virtually certain that appellant was not about to open 
his door if requested to do so. 

Here was a man who rented 


(Even though 
dispose of the 
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syringe by kicking it under the bed). It is hardly likely 
that appellant would have opened the door to the police 
with the hypodermic needle protruding from his arm. 
In weighing all of these factors together, Christensen v. 
United States, 104 U.S. App. D.C. 35, 36, 259 F.2d 192, 
193 (1958), the conclusion clearly emerges that an- 
nouncement would have been to no avail that day. 

While research has failed to disclose any case in this 
jurisdiction addressing itself to this precise theory of 
excused compliance, the thrust of the common law ex- 
ceptions is to reject the claim of quare clausum fregit 
where unique facts, such as those disclosed by this record, 
indicate a useless demand. Aga Kurboolie Mahomed v. 
Regina, supra; Howe v. Butterfield, supra; Allen v. Mar- 
tin, supra. 

If it be contended that this exception will devour the 
general rule of announcement, a nega ive reply lies in 
the facts that most arrests (or searches, with or without 
warrant) are based on probable cause (as opposed to 
personal knowledge of the officer) from which a refused 
admittance cannot be augured with virtual certainty, for 
probable cause does not inevitably mean guilt and it is to 
be expected, other things being equal, that the occupant 
will comply with the demand for admission. Cf. Ker v. 
California, supra at 55-56 (Brennan, J. dissenting). In 
those situations, at the very least, announcement is re- 
quired plus some indicia of refused entry (or exigency) 
see, ¢.g., Masiello v. United States, supra, before the po- 
lice can take the initiative in entering without permis- 
sion. 
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CONCLUSION 


Wherefore, it is prayed that the judgment of the Dis- 
trict of Columbia Court of Appeals be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
FRANK Q. NEBEKER, 
ALLAN M. PALMER, 
Assistant United States Attorneys. 
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